Property and Ownership

Gerald Gaus

1 PRIVATE PROPERTY: FUNDAMENTAL OR PASSE?

For the last half century, thinking within political philosophy about private property and
ownership has had something of a schizophrenic quality. The classical liberal tradition has
always stressed an intimate connection between a free society and the right to private property.*
As Ludwig von Mises put it, “the program of liberalism....if condensed to a single word, would
have to read: property, that is, private ownership....”*> Robert Nozick’s Anarchy, Sate and
Utopia, drawing extensively on Locke, gave new life to this idea; subsequently a great deal of
political philosophy has focused on the justification (or lack of it) of natura rights to private
property.® Classical liberals such as Eric Mack — also drawing extensively on Locke' s theory of
property — have argued that “the signature right of any rights-oriented classical liberalism is the
right of self-ownership.”* In addition, Mack argues that “we have the same good reasons for
ascribing to each person a natural right of property” in “extrapersona objects.”® Each individual,
Mack contends, has “an original, nonacquired right ... to engage in the acquisition of
extrapersonal objects and in the disposition of those acquired objects as one seesfit in the service

of one's ends.”®

Essentially, one has a natural right to become an owner of external property. Not
all contemporary classical liberals hold that property rights are natural, but al insist that strong
rights to private property are essential for a free society.’” Jan Narveson has recently defended the
necessity in afree society of property understood as “a unitary concept, explicable as aright over
a thing owned, against others who are precluded from the free use of it to which ownership

entitles the owner.”®
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The “new liberal” project of showing that a free society requires robust protection of civil
and political rights, but not extensive rights of private property (beyond personal property) has
persistently attacked this older, classical, liberal position. L.T. Hobhouse, one of the first new
liberals, insisted that “we must not assume any of the rights of property as axiomatic;” we must
replace the individualistic, “laissez-faire,” older conception of property with a new, more social,
conception which recognizes that production is essentially a social enterprise, and so its fruits
must be shared by all producers — most importantly, the workers.? Recent defenses of the new
(or, as it is sometime now caled “egalitarian”) liberalism have continued to attack strong,
classica liberd, rights of private property, often by trying to distinguish the importance of
private property as persona property from (far less important, and highly qualified) property
rights as the basis of market exchange,™® or else seeking to show that, properly conceived, a
defense of private property requires a state that ensures certain sorts of egalitarian distributions.**

The debate between classical liberals and new (or egalitarian) liberals in the last part of the
twentieth century (and the beginning of the twenty-first) has a been a continuation of the debate
that commenced at the end of the nineteenth century: the former upholding the centrd
importance of the right to private property in aliberal society, the latter disputing or qualifying
this. The apparent schizophrenic quality of this current debate is perceived once we recognize
that the latter part of the twentieth century witnessed a fundamental reconceptualization of the
concept of property. In his now classic 1980 essay, Thomas C. Grey announced the
“disintegration of property.”'? Grey acknowledged that in the less complex days of Locke and
Blackstone — what he called the “high point of classical libera thought” — property could be
described in terms of a person’s fairly unqualified ownership of a thing. To Blackstone,

ownership was “that sole and despotic dominion which one man claims and exercises over the
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external things of the world, in total exclusion of the right of any other individual in the
universe.”** But, Grey pointed out, the law no longer deals with property as a unified authority
over objects. For one, property is now seen as a bundle of various rights, liberties, and powers
that can be divided among many parties in numerous ways, thus making the very idea of unified
ownership passé. When an “owner of athing begins to cede various rights over it — the right to
use for this purpose tomorrow, for that purpose next year, and so on — at what point does he
cease to be the owner, and who then owns the thing? Y ou can say that each one of many right
holders owns it to the extent of the right, or you can say that no one owns it.”** And it doesn't
seem to matter which. Secondly, Grey stressed that to even see property as primarily about rights
over things or objectsis largely anachronistic. “ Consider the common forms of wealth: shares of
stock in corporations, bonds, various kinds of commercial paper, bank accounts, insurance
policies — not to mention more arcane intangibles such as trademarks, patents, copyrights,

franchises, and business goodwill.”*

If as Jeremy Waldron says, private “[o]wnership ...
expresses the abstract idea of an object being correlated with the name of some individual, in
relation to a rule which says that society will uphold that individual’s decision as final when
there is any dispute about how the object should be used,”*® we are often left searching for the
object of ownership. For Gray, once we understand that property as the classical liberal knew it
has disintegrated, the debates between capitalism and socialism are really beside the point: we
have a complex of dispersed rights held by different persons and organizations, including the
state. Thus according to Gray, “the substitution of a bundle-of-rights for a thing-ownership
conception of property has the ultimate consequence that property ceases to be an important

n17

category in legal and political theory.



GAUS/4

If most philosophers rejected the bundle of rights view, or if most thought that property rights
are important only when exercised over real property — objects such as land, resources and so
on — it would not be puzzling that so much of the debate about the place private property in the
late twentieth century was a continuation of the nineteenth century debate. But, oddly, the
bundle of rights view is widely embraced, and philosophers know that many property rights are
more akin to contractua rights (in which the core rights are to certain performances by other
persons) rather than to aright to a parcel of land. And yet the debate has run on, often in terms of
rights to things in the obvious sense, such as natural resources. When political philosophers
debate substantive issues it seems that we live in Locke' s world; when they engage in conceptual
analysis, they think in terms of the fragmented property rights of the twenty-first century.

In this chapter | seek both to defend this charge while avoiding Grey’ s radical conclusion that
the status of property no longer matters to political theory. | argue that political philosophers
(and here | include some earlier essays of mine) for the most part have not successfully come to
terms with the implications of the modern concept of property; | try to show that the
fragmentation of property is real, and is not easily overcome. | begin in the next section by
reviewing the bundle of rights approach; section 3 examines several attempts to identify a
normative or logical structure to these rights that preserves the classic conception of ownership.
Section 4 presents an alternative conception of aregime of strong property rights which, I think,
should be attractive to classical liberals yet does without an appeal to the classic idea of
ownership, accepting both Gray's fragmentation and the “no things’ theses. However, even
given the fragmentation of property, | hope to show that questions of the proper strength and

scope of property rights remain at the core of political philosophy.
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2 THE FRAGMENTATION OF OWNERSHIP
Drawing on the classic analysis of A. M. Honoré, let us say that a person (Alf) has full
ownership of X if Alf has'®
(1) Right of Use: Alf hasaright to use X, that is,
(a) Alf has aliberty to use X, and
(b) Alf has aclaim on others to refrain from use of X.
(2) Right of Exclusion (or possession): Others may use X if and only if Alf consents, that is,
(a) If Alf consents others have aliberty to use X;
(b) If Alf does not consent others have a duty not to use X.
(3) Right to Compensation: If someone damages or uses X without Alf’s consent, then Alf
has aright to compensation from that person.
(4) Rightsto Destroy, Waste, or Modify: Alf has aliberty to destroy X, wasteit, or change it.
(5) Right to Income: Alf has a claim to the financial benefits of forgoing his own use of X
and letting someone else useit.
(6) Absence of Term: Alf’srights over X are of indefinite duration.
(7) Liability to Execution: X may be taken away from Alf for repayment of a debt.
(8) Power of Transfer: Alf may permanently transfer (1)—7) to specific persons by consent.
To have aproperty right is to have some bundle of these rights. Now conceptually there is no
problem with reconciling the bundle of rights view with full ownership: if one holds all these
rights in an unlimited way, one is the owner of X in the classic sense.® However, in any
advanced economy many (indeed, most) of these rights, liberties and powers will often be
fragmented in some way. For any X, these rights (or, as they are called, “incidents’) can be, and

very often are, divided up among many different partiesin complex ways. Suppose X is a case of



GAUS/6

real property, such as a house. One may sell hisright to live in the house (rent it), put it in trust
(in which case the trustee does not have the right to use it uneconomically), sign over to a
historic commission the right to change the exterior, agree to a covenant with one's neighbours
about acceptable exterior colors, and agree not to sell it to parties not approved by one's
neighborhood association. On the other hand there may be a law that does not allow you to
refuse transfer on the basis of race; it may be mortgaged, in which case it may not be able to be
taken in payment of debt, and one may not have the right to destroy the house. If there are zoning
laws there are many uses that are precluded; if it used as a business, it may be illegal to exclude
some persons on the grounds of race or ethnic origin. If there are building codes, many changes
may be illegal. And many of these dispersions of rights may occur at the same time. Thus the
guestion “who is the owner?’ may be answered by saying there is no owner, that there are many
owners, or picking out some crucia incident such as the right to exclude (see section 3) and
saying whoever has that incident is the owner (but even this incident can be fragmented: think
about a case of a business that has the right to exclude on some grounds but not on race or
ethnicity). But nothing seems to turn on this: whatever decision one makes about how to identify
the “owner,” the rights will be divided in whatever way they are: who holds what rights, powers,

and liberties iswhat isimportant, not who gets the honorific title of “owner.”

3 RESCUING OWNERSHIP: FINDING A STRUCTURE TO THE BUNDLE

3.1 The Justificatory Instability of Full Ownership

The most ambitious, and obvious, way to reconcile the traditional notion of ownership with the
bundle of rights view is to argue that there is a compelling normative case for combining all

these incidents (I leave aside until section 4.2 the problem of property over “no things’). In the
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present context we cannot review all the cases seeking to demonstrate a normative basis for full
ownership: in some sense this would constitute nothing less than a review of the classical liberal
project.® | review here two of the most important approaches; | suspect that the basic

justificatory instability we shall uncover characterizes all defenses of full ownership.

The Problem of Restricted Justification. The most famous contemporary argument for ownership

adapts Locke' s argument from original acquisition. According to Locke:
Though the Earth, and all inferior Creatures, be common to all Men, yet every Man has a
Property in his own Person: this no Body has any right to but himself. The Labour of his
Body, and the Work of his Hands, we may say, are properly his. Whatsoever then he
removes out of the State that Nature hath provided, and left it in, he hath mixed his labour
with, and joined to it something that is his own, and thereby makes it his Property. It being
by him removed from the common state Nature hath placed it in, it hath by this labour
something annexed to it, that excludes the common right of other men. For this Labour being
the unquestionable property of the Labourer, no Man but he can have aright to what that is
once joined to, at least where there is enough, and as good, left in common for others.*

The general form of an origina acquisition argument for ownership is:
Under conditions C, Alf’s action ¢ in relation to any unowned object X makes Alf the (full)
owner of X.

Thusfor Locke, if there is some unowned parcel of land (X), Alf’s mixing his labor with the land

(¢), under certain conditions C (such as enough and as good is left for others) renders Alf the

owner of that land.
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The core challenges confronting such arguments are two. First, and most obviously, it has to
be shown why ¢-ing has an ownership-bestowing quality. As Nozick famously remarked, it is
not clear why simply mixing your labor with an unowned thing makes the unowned thing yours
rather than losing your labor. If you mix your tomato juice with the ocean, you lose your tomato
juice, you do not gain the ocean.?? These problems have been thoroughly explored in the
literature; | pass them over here.® The second problem is our rea concern: even if it can be
shown that some ¢ action grants one rights over an unowned object, it also must be shown that
the justification of ¢’s ownership bestowing qualities is such that a ¢-er gets the full bundle of
property rights over X. In regard to Locke’'s own theory, Steven Buckle has argued that since
Locke justifies the necessity of property in terms of what is needed for humanity’s survival and
flourishing, uses of property that undermine this aim are not justified. Thus Buckle argues that
the Lockean justification of property involves limits of transfer: trades that undermine the end of
property (alienating food to obtain cocaine, for example) would not be justified.®* And in a
similar vein Locke explicitly excludes the right to destroy: if the world is given to mankind by
God to use, one cannot not gain aright to simply destroy it. “Nothing was made by God for Man
to spoil or destroy.”®
Jan Narveson has recently advanced another original acquisition defense of private property:

In the course of action, we use things, and if nobody else is aready doing so, then the

way is clear for us to use them, and to insist on the right to continue to use them. We do

not need to justify our acquisition of x by demonstrating that it will best serve the public
good if we are alowed to use it rather than someone else — even if that is quite often
true. The point is that people being able to use what was previously unused, at will,

enables a better off society. Indeed, it enables a better off society even in the (presumably
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numerous cases) in which there is someone out there who might make better use of it

than the person who becomes the owner. %
Accepting that first possession justifies rights of use and, let us say, exclusion, we still do not
obviously have a case for rights of transfer. Narveson seeks to expand the set of rights to
include transfer by appealing to the Pareto criterion: if Alf and Betty can exchange their
property each will be better off. However, it is not clear that the Pareto criterion is realy so
hospitable to full ownership. Suppose we accept:

1. Original acquisition divides resources between Alf and Betty;

2. Property rights must be mutually beneficial.
From (1) and (2) it seems easy to infer:

(3) Alf’s property right over some resource must benefit Betty, and certainly must not be

an overall cost to her.
In his original and insightful book on The Right to Exploit, Gijs van Donselaar implicitly
invokes this trinity of claims to argue against “parasitism” and, so, fixed property rights in
resources. Natural resources, van Donselaar argues, are scarce, and so we compete for them;
property rights divide these resources, and if the property system is to be mutually beneficial
this division must work to the advantage of society. Consequently, if someone appropriates a
natural resource but does not employ it in a way that improves the lot of others (and of
course, more strongly, if he employsit in away that worsens their lot), his claim to the scare
resource cannot be justified through appeal to mutual benefit. Compared to the world in
which the unproductive appropriator did not exist, others are worse off: he denies the use of
the scarce resource to others by claiming property over it, but does nothing with it. Thus

justified property is limited by whether one is productive (and, again, it seems difficult to
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justify rights to destroy). Indeed, we might question Narveson's insistence that the
appropriator need not be the most efficient user of the resource. In a world where a less
efficient producer has control of a scare resource the opportunity costs of allowing her to
control the resource (the gains society forgoes by not placing it in the hands of a more
efficient producer) exceed the benefits (the gains from the resource being in the hands of the
present less efficient producer). This looks straightforwardly inefficient; there is a sense in
which we are al worse off because the less efficient producer has gained control of the
resource and so there are less of its fruits available to society. Thus, according to van
Donselaar:
The entrepreneur’s duty is not just to produce as efficiently as he can, but to produce at
least as efficiently as any of his competitors would have done in his position (as far as
that position is defined by control over resources). That implies that he may be required
to produce more efficiently than he can. Where he fails to do so, he has no right to be in
his position. Where hefails, his factor endowments ought to be adjusted.?’
As interpreted by van Donselaar, our trinity of claims makes each the steward of external
resources over which he has property rights, a stewardship that requires the most efficient use
for its continuance. Fixed rights in resources, von Donselaar argues, license parasitism: some
gaining at the expense of others.®® Again, we see that once we closely examine a supposed
case for acquisition it is exceedingly difficult to see how it grounds the full panalopy of

unfettered property rights. Let us call this the problem of Restricted Justification.

Liberty Upsets Ownership. It would seem that a far more promising approach to justifying

full ownership would be to appeal to what Eric Mack calls the “ur-claim” of each to live her
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own life in her own way.? Or, as Loren Lomasky puts it, a liberal order that adequately
accommodates our fundamental interest in pursuing our own projects in our own way must
give an important place to robust property rights, which carve out a domain in which an
individual has morally secure possession.® Of special interest to our inquiry is that neither
Mack nor Lomasky hold that there is a natura right to a certain bundle of property rights
(Lomasky explicitly acknowledges the bundle of rights analysis). For both, what we have a
basic right to is an adequate scheme of property rights that gives each the ability to
appropriate and possess property, allowing oneto live one’ sown life as it one seesfit.

Some have argued that if (broadly speaking) the justification of property is to promote the
autonomy or sphere of decision making for each, all that it is required is the right to use and
exclude but not, say, the right to gain income® After all, Lomasky himself stresses
possession: “The creation of socia institutions that recognize and define principles of
noninterference with a person’s holdings transform having into rightful possession.”** But
this seems too narrow: if the aim is to secure domains that are maximally responsive to a
person’s projects and desire to lead her own life in her own way, rights to engage in awide
variety of trades, investment, and commerce must be acknowledged.* One understanding of
the human good is productive work. The work to be valued is varied, from the self-employed
artisan to participation in team work, but it also involves organization, personal initiative, and
innovation in production. One of the basic themes of Ayn Rand's novels is that
entrepreneurship is itself a form of human flourishing. Start-ups, innovation, risk-taking,
organizing groups to solve problems and implement new ideas — all are basic to the projects,
plans and ideals of many.** To exclude all these personal ideals about what is worth doing in

life on the grounds that the right of use without the right of income is sufficient to live one's
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own life in one’s own way unacceptably constrains the ability of many to lead lives in which
their fundamental values hold sway over some parts of their life.

But while the crux of the project pursuit case for property plausibly lends itself to awide
array of property rights (not just use, but transfer, income, and even destruction), it also
justifies the very fragmentation of property that poses the challenge to liberal ownership.
Suppose that we commence at “time zero” with a system in which al owners are full owners.
Even so, it very often will be in the interests of individuals to fragment their property. Recall
that many of our examples of fragmentation of house ownership (82) were voluntarily made
by the owner. Thus even if we start out with a system of full ownership, if people make a
series of free choices it is almost certain that ownership will end up fragmented. Nozick is
famous for arguing that liberty upsets any pattern of holdings: if individuals start with some
pattern of property holdings P but are able to freely choose what to do with their property, it
is almost certain they will act in such a way as to bring about a non-P pattern.*® What we
now see is that for the same reason liberty upsets full ownership. If we start off with full
ownership (which, after all, is simply a certain pattern of the incidents of the bundle), the free
choice of individuals to trade and give away some incidents will result in a fragmentation of
property rights. Thus not only is the fragmentation of property afact about the modern world,
it seems an inevitable result of a system in which people are free to form bundles according

to their own choosing. Let us call this the problem that Liberty Upsets Ownership.

We now can see the problem of justifying full ownership. Many justifications will be
characterized by the problem of Restricted Justification: we can justify a stable right to

property but it seems unlikely that the justification will include the full range of incidents
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included in the ideal of full ownership. | have presented a sketch of the difficulties for
original acquisition theories; the literature indicates that the same problem applies, for
example, to the sort of self-expressive theory of ownership advanced by Kant and Hegel. For
Kant property is based on the necessity of a will acting in the world to go beyond mere
possession of things with which it isinvolved and to claim a continuing juridical relation to
its objects — to make them its property.® But while this may ground rights of use and
exclusion, it is unclear that full rights to income and transfer follow.*” Much the same has
been said of Hegel’s related account.® Utilitarian or consequentialist arguments for property
seem obviously open to a wide variety of possible restrictions on the rights of ownership;
under non-ideal conditions such as information asymmetry and other sorts of imperfect
information, bargaining inequalities and so on, there may be compelling grounds to limit the
rights of owners.* Even Stephen Munzer’s pluralist theory — drawing on utilitarianism but
adding Kantian considerations and notions of desert — does not justify “unfettered private
ownership” but rather “a constrained system of private ownership.”* So most of the
justifications that have been advanced for ownership seem, even if successful, to yield only
restricted bundles. On the other hand, it does seem possible to justify al elements of the
bundle by stressing the fundamental importance of giving individuals maximum ability to
possess domains that suit their aims and projects whatever they may be, but then we face the
problem that Liberty Upsets Ownership: such a system alows individuals to fragment their
ownership. And of course subsequent generations will be born into a world of fragmented
property, such as the one in which we find ourselves.

It is hard to even see how a full-not-be-fragmented bundle of rights can be justified on

autonomy/project pursuit grounds. One possibility is to draw on Mill’s argument that a
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defense of liberty should not defend the liberty to permanently alienate liberty.** In a similar
way, it might be argued that a defense of full ownership based on the pursuit of autonomy
should not defend the ability to alienate full ownership. But this clearly will not do, for a
defense of the right to alienate is essential to full ownership. It seems most odd to hold that
on autonomy grounds we have the right to alienate all of the incidents (as in transfer) but not
some-short-of-all of them. If we take this (paternalistic?) line of reasoning seriously, the right
to transfer and give away property is itself called into question. Alternatively, it might be
argued that the fragmentation of property is a sort of negative externality: it creates an
environment in which future generations of project pursuers enter a world not neatly divided
up viafull property rights. So the idea might be that we must limit the ability of the present
generation to pursue their goas (by preventing fragmentation) in the interests of the
autonomy of the future. Not only does this line of reasoning depend on highly controversial
weighting of the autonomy interests of different generations, but once again it opens a
Pandora's box for the classical liberal. If we now are limiting the property rights of the
present to enhance the autonomy of the future, then the right to destroy or waste certainly
looks susceptible to being limited on similar grounds. Whatever argument we employ to

[imit the right to fragment seems sure to ground a case for aless than full bundle.

3.2 Retreating to a Core

In the face of the difficulties of justifying the full set of property rights involved in liberal
ownership, we might retreat to a core set of rights that characterizes ownership. For example,
we might hold that one is the owner if one has the rights of use, exclusion, transfer,

compensation and income.”” But, first, this is already a sufficiently large enough bundle that
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the Problem of Restricted Justification is apt to arise again: we would need a justification that
points to this, specific, entire bundle of rights. More importantly, each of these incidents
itself fragments. For example zoning and historic district laws regulate some uses, consumer
protection and laws against fraud limit some transfers of rights, right-of-way provisions as
well asracia discrimination laws prohibit some exclusions, banking and financial regulations
prohibit some ways of earning income from a variety of financial instruments. Limited
liability companies restrict some rights of compensation. We should not think of the
fragmentation thesis as holding that there are, say, eight discrete rights which may break
apart: each of these rights itself fragments into a variety of rights, liberties, and powers in
particular contexts.

David Schmidtz, while acknowledging that “today the term ‘property rights generally is
understood to refer to a bundle of rights that could include rights to sell, lend, bequeath, use
as collateral, or even destroy,” neverthelessinsiststhat “at the heart of any property right isa
right to say no: aright to exclude non-owners. In other words, aright to exclude is not just a
stick in a bundle. Rather, property is a tree. Other sticks are branches, the right to exclude is
the trunk.”*® This is because, Schmidtz argues “without the right to say no, other rightsin the
bundle are reduced to mere liberties rather than genuine rights.”** More strictly, if one does
not have the right to exclude, but does have the right to transfer, income, and compensation,
one can be said to have a liability right: others can use X without one's consent, but they
must compensate one for doing so, and one can transfer this right to others and earn income
from it.* Like most distinctions, this one becomes less clear when we look at is closely.

Consider the classic case presented by Joel Feinberg:
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Suppose that you are on a backpacking trip in the high mountain country when an
unanticipated blizzard strikes the area with such ferocity that your life is imperiled.
Fortunately, you stumble onto an unoccupied cabin, locked and boarded up for the
winter, clearly someone else’s private property. Y ou smash a window, enter, and huddle
in the corner for three days until the storm abates. During this period you help yourself to
your unknown benefactor’s food supply and burn his wooden furniture in the fireplace
you keep warm. Surely you are justified in doing all these things, and yet you have
infringed the clear rights of another person.*®
It looks very much like circumstances have transformed the cabin owner’ s property right into
a liability right: the stranded hiker can use it provided she pays compensation. Even if the
owner erected a large sign saying “Can you use this cabin in case of emergency? No!” it
would not be wrong for our hiker to use it provided she compensated afterwards. Lomasky
argues that in such cases the justification for property in the first place — that it facilitates
projects — fails to justify the right to say “no”: we cannot expect a person to accede to our
project-based demands at an extraordinarily high cost to his own.*” In this case while it seems
unreasonable to insist on a property right, a liability right is justifiable.*® (Note that thisis a
version of the problem of Restricted Justification, here about the scope of the right to
exclude). In this case we would not want to say that the owner of the cabin is not “really the
owner” since he does not have a core right of exclusion in this case.
Thus there are important rights to property that are, strictly speaking, liability rights, and
only because they are liability rights rather than pure exclusionary rights (with the power to
say “no”) are they justifiable. Suppose, though, it is claimed that these are marginal and

exceptiona cases. Wouldn't we say that real and important property rights always involve
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the core power to say “no,” and if one has that core right protected oneis the owner? | do not
think so. Certainly exclusion (and, say, the ability to refuse transfer, part of the Schmidtz's
genera right to say “no”) is an important incident, but so is the right to transfer. We cannot, |
think, say that one who has the right to exclude and manage but not transfer is
unambiguously the owner, while someone who has a transferable liability right with right to
income is not. Consider the principle of entail in the common law; an owner of an entailed
property (such as a family estate) could exclude others at will and determine the use to which
land was put and earn income from its use, but he was without the right of transfer. Was he
the owner? Not without reason was such a person often described as the “the holder” of the
property. As Mrs. Bennett remarked of the Collinses in Pride and Pregjudice, “Well, if they
can be easy with an estate that is not lawfully their own, so much the better. | should be
ashamed of having one that was only entailed on me.”*® Certainly in many contexts a
transferable liability right may better allow one to advance on€’s ends than a nontransferable
right to say “no.” As the much-maligned Mrs. Bennett also sensibly remarked, “There is no

knowing how estates will go when once they come to be entailed.”*

3.3 Defragmenting Property: The Logical Structure of Ownership

Daniel Attas has recently advanced a sophisticated analysis with the aim of showing “that
ownership exhibits an internal coherence such that which incidents can subsist independently
of othersis not an entirely contingent matter .... the incidents of ownership cannot be divided
coherently in just any odd way.”> Attas disputes Grey’s disintegration thesis, arguing that

there is a conceptual structure of ownership, such that holding some incidents implies that
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one must hold others. First, he argues, we must distinguish the content from the form of the
property right:
If a property right can be said to reside in a person (P) with respect to a thing (X), then
the content of the right is those features of it that have the thing owned as their subject
(the right to use X, possess X and so on), and the form of the right is those features of it
that have the right itself as their subject (the right is continuous, the right is transferable
and so on). In other words, the content incidents are first order moral positions and the
form incidents are second order moral positions.>
Attas divides the content incidents into two subgroups: control and income. The former —
control — include, among other incidents, (1) possession, (2) use (e.g., consumption and
modification), and (3) management. Now, importantly, Attas claims “there is a certain
progression in the scope of the control incidents, such that each incident presupposes or
includes within it those that precede it.”>* One cannot have the right of use without the right
of possession, and one cannot have the right to manage without the right to use. Thus for
Attas “using the asset oneself is therefore simply one exercise of the right to manage.”>
Much depends here on just how we interpret these rights, but it is quite clear that one can
have a right to manage that includes the right to allow others to use the property in broader
ways than one can use it oneself (thus one has less than full use rights). A trustee may
possess the right to manage a property without having the right to consume it. Interestingly,
the trustee could sell the right to consume the property for enjoyment to a third party if this
trade benefited the trustor, though the trustee herself has no right to use the property in
uneconomic ways (82). In such cases one who has the power to manage a property does not

have the right to use it (certainly not consume it) herself, but would have the power to alow
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others to use it. But then her right is a power to allow others to consume it if they provide
sufficient compensation (to the trustor), not itself a right of use> Note that Attas says that
“management includes the right to decide how a thing shall be used, to allow others to use
the thing, or to impose certain conditions on its use” — none of which are either of the rights
that Attas considers crucial for use — “consumption and modification.”>® But then it is hard
to see how “the right to manage must include all the control rights.”>’

“It also follows,” Attas argues, “that control rights cannot be split among several partia
owners since any control right by one person will exclude the possibility of any other control
right held by any other.”*® We might interpret this in three ways. Given some property X, at
sometimet, (i) Alf and Betty cannot exercise joint control over some aspect of it, a; (ii) Alf
cannot control aspect a of X while Betty controls aspect b; (iii) Alf and Betty cannot both
independently control aspect a. Attas explicitly alows joint ownership as in (i),>° and (ii)
cannot be correct. The city of New Orleans closely controlled modification of the front of my
house facing the street (a), while | had wide control over the back (b). The city controlled
some aspects of my property while | controlled others. So the worry must be about (iii): two
agents cannot independently exercise the same control over the same aspect, and this looks
correct. A coherent system of rights cannot recognize two, potentially conflicting, property
rights over the same aspect of the same thing. Now it might seem that this implies, to use
Hillel Steiner’sterm, that a necessary condition for genuine control rightsis that they must be
“compossible’: if Alf and Betty have bona fide control rights over some aspect a of X, it
must be possible for them to simultaneously exercise their rights.® A conflict of control
rights as interpreted by (iii) would grant Alf aright to use to aspect a of X in away that is

inconsistent with Betty’s use, to which she also has aright, and so compossibility is violated.
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However, we do not require anything as strong as compossibility: a consistent set of rights
requires that in situations of conflict, there are priority rules that determine under what
conditions Alf’s right gives way to Betty’s. Again, we come to the complicated play of
property and liability rules (83.2). One possibility isthat Alf’s right to use his cabin furniture
may give way to Betty’ s right to build afire out of it if Betty compensates Alf for her use and
so overriding his right to use. We certainly require that conflicts of rights be sorted out, but

thisis consistent with a complex criss-crossing of control rights.

4 PROPERTY AS JURISDICTIONS
4.1 Rethinking the Ideal of Srong and Extensive Property Rights
Most defenders (interestingly, not Attas)® of the classic view of ownership advance a case
for “full libera ownership” — that ownership is justified and consists of essentially of the
entire bundle of incidents — because they wish to defend strong and extensive property
rights. Classic liberals, holding that a free society must be based on private ownership, seek
to justify extensive and strong property rights, and full ownership obviously seems to fit the
bill.®* But we have seen that liberty upsets full ownership (§3.1); it is hard not to wonder
whether full ownership is redlly the ideal of strong and extensive property rights consistent
with the aims of classical liberals. Thinking more broadly about what constitutes a strong
regime of extensive property rights, we might distinguish two other senses of extensive and
strong ownership.

A private property regime can be said to be strong if whatever elements of the bundle one
has, only weighty moral reasons, or reasons of great and pressing socia utility, could

justifiably override one's rights. Although some libertarians have held that these rights are
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absolute — they are of such weight that no considerations could justify overriding them —
this seems an extreme view (think again of Feinberg's classic cabin case). Most classical
liberals have held that taxation or public goods, poor provision, and taking of land for critical
public usesisjustifiable; so too are some zoning laws. But while the classical liberal need not
insist on anything like rights of absolute weight, it is certainly inconsistent with an ideal of
strong rights to say, for example, that since property rights are created by the state, one's
property rights cannot, conceptualy, be infringed by any state taxation.®® Whatever part of
the bundle one holds, they must provide weighty reasons justifying one’s continued rights to
control, transfer, and so on.

Property rights are extensive insofar as, for any given asset X, it is the case that there
exists some non-governmental agents or agencies which hold each of the incidents of the
property rights bundle. Thisis not to say that there is any single agent, group, or corporation
that holds all the incidents in relation to X, but that each the incidents is held by some such
agent. Thus the incidents over X may be highly fragmented; | might have sold my right to
mine my land but not farm it, | might sell the water rights, the right to develop it, and so on.
All these rights may be held by different individuals and corporations, but insofar as none are
controlled by public decision making, we would still have a regime of extensive private
property rights.

Conceptualy, the strongest and most extensive system of private property rights would
be one in which all the incidents over every asset are privately held, and each of these rights,
liberties, and powers are maximaly weighty. This may be a logica ideal, but it is
unappealing as a normative ideal. There is, for example, strong case for governmental

control of public spaces and urban areas.** And there is good reason to laud the fact that the
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private ownership of land no longer includes the ownership of the airspace above it, which is
now regulated by the state.®® In contemporary American society, property rights are quite
extensive, though certainly not maximal (think of the absence of transfer and income rights
over heroin, certain sexua services, and kidneys) and certainly property rights are often
overridden (think of licensing regulations, environmental regulations, health and safety rules,
and so on). Nevertheless, we can still identify dimensions of strength and extensiveness: the
classical liberal will argue that along both dimensions, a society should tend towards the

stronger and more extensive ends of the continuums.

4.2 Liberalism, Jurisdictions, and Property in the Wide and Narrow Senses

Reflect again on the argument for property based on project pursuit and one’s desire to live
one' sown lifein one's own way (83.1). We saw that, while this argument seems plausibly to
support the idea that each person has an extensive domain in which to lead her lifein her own
way, based on her own values, projects and ends, it does not lead to the ideal of full
ownership; to be maximally responsive to a person’s ends and values, it would seem a system
of property must alow people to devise domains that best suit their ends and purposes, and
this very ideal will lead to fragmenting property. But while this ideal does not lead to the
classic idea of full ownership, it does, | think, endorse a system of strong and extensive
property rights. It requires a system of strong property rights insofar as, whatever incidents
are part of one's domain, unless these rights are weighty, they will not provide a secure basis
for living one’s life as one sees fit. To grant property rights, but allow that these are easily
overridden by other moral and policy considerations, hardly makes them a crucial tool in

living one's own life in one’'s own way. And of course in a more nuanced account of strength
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we would have to consider the vexed issue of the relation of property and liability rights.
Strict property rights are clearly a stronger (though in a somewhat different sense) form of
property than liability rights, so a regime of strong property rights would certainly not be a
regime in which people generally hold liability rights, as Schmidtz rightly maintains.

It may seem more obscure why these rights should a so be extensive. There are two ways
in which rights can fail to be extensive. First, there may be no right assigned over some
aspect of some asset, and so each is at liberty to possess, use, or destroy it as she sees fit,
though others may compete and seek to interfere with her. Sometimes this is perfectly
acceptable: we compete for space on the sidewalk without too many ill effects. But typically,
leaving assets in the “common” not only leads to their waste as people compete to consume
them first,%® but the prospect of conflict undermines secure expectations of how one can go
about fulfilling one’s projects, and living according to one's values and aims. The other way
in which property fails to be extensive is, of course, when incidents are controlled by
government. As | have argued throughout, classical liberals have always recognized that
there is considerable role for government, but there is always the problem that, because we
do not agree on values, ends, and projects, government decisions typically advance the values
of some over those of others. In this way government decision is at best a compromise, at
worst a case of mere conflict. John Gray once noted how private property rights economize
on collective justification:

The importance of several [i.e., private] property for civil society is that it acts as an

enabling device whereby rival and possibly incommensurable conceptions of the good

may be implemented and realized without any recourse to any collective decision-

procedure .... One may even say of civil society that it is a device for securing peace by
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reducing to a minimum the decisions on which recourse to collective choice — the

political or public choice that is binding on all — is unavoidable.®’
In the public deliberation about political decisions a person has simply one controversial set
of values, ends, and projects, which may or may not be reflected in collective decisions; over
her property a person’s decisions — based on her controversial values and projects — have
weighty publicly recognized authority over others.®® Thus property is so important to the
rights of the moderns because it allows each ajurisdiction in which his values and ends hold
sway and so minimizes appeal to collective choices among those who disagree on the ends of
life.®

Once we see that property is crucially about securing a domain or jurisdiction in which
one' s values, ends, and aims hold sway, we can see that there need be no necessary reference
to things, objects, or even assets in our understanding of property (though we may employ it
for ease of exposition). A shortcoming of Attas's otherwise impressive anaysis is his
reliance on the classic idea (taken from the analysis of real property) that “property assigns
things (rights over things) to individuals....”” The idea that property is about “using bits of
things in the world” remains critical to the classic view of ownership.”* Recall that, in
addition to advancing the disintegration thesis, Grey’'s second challenge to the traditional
conception of property was to deny that in most cases it makes sense to even talk of things.
As Grey stressed, when we think of complex financial instruments and intellectual property,
the line between contract and property fades.”

Nothing turns on this for the jurisdictional view. Property rights define domains or
jurisdictions, and these always are defined in terms of rights, claims, and powers relating to

other agents. Sometimes these rights and claims clearly involve objects, while at other times
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the property right is solely to be explicated in terms of rights, claims, and powers on the
actions of others. Property merges into contract, but it also merges into the basic rights of the
person — which is why the claim that we are self-owners is so plausible. Indeed, as Buckle
shows in his study of natural law theories of property, the idea that one’s property can be
understood broadly to include all the rights in one's domain goes back to natural law
theorists, who insisted on an intimate connection between a person’s rights and what
“belongs’ to that person. This idea of what belongs to a person or suum concerns a set of
“essential possessions’: life, limbs and liberty. Thus understood, says Buckle, the suum is
“what naturally belongs to a person because none of these things can be taken away without
injustice.” ™ Thisis not to say that in most contexts we cannot distinguish, say, aright to free
speech from the property right to one's Subaru Outback, but we should not expect there to be
adeep and clear distinction in principle between the rights, powers, and claims that comprise

one' s domain.”

5. CONCLUSION

Grey held that, given the disintegration of property rights, the old battle between liberalism
and socialism was over: there was no unequivocal ownership to be granted to private parties
or the state. Instead, we are faced with a disintegrated bundle of rights, some held by
governments, some by individuals, some by corporations. There could be changes at the
margin, but it seemed there was no longer any great dispute in principle. The typical response
of those in the classical libera tradition has been to seek to defend full liberal ownership
against this disintegration or fragmentation thesis. In this essay | have argued that the

disintegration thesis is powerful: it is not only what we are faced with in our contemporary
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world, it is the inevitable result of freedom under conditions of diversity of values and ends.
But, | have argued, this does not mean that the question of whether a free society must have
strong and extensive private property is passé. Socialists and new liberals argue that core
human values require that many of the incidents be controlled by public, collective, decision-
making, while the classical libera insists on the importance of strong and extensive private
property to protect freedom and promote efficient economic transactions. These disputes do
not go away simply because the incidents are fragmented. The idea that, further, a regime of
private property rights must grant full ownership is largely a distraction. The classic liberal
who upholds such a bundle often believes he is defending the basis of a free society, but the

very freedom she cherishes upsets the pattern of full ownership.

Philosophy, University of Arizona
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